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Abstract

It is widely accepted that Fair Reasonable and Non-Discriminatory (FRAND)
licensing terms are crucial to the diffusion and implementation of technology
and the maintenance of global production and distribution chains. But who
establishes which technology or patent is standard-essential (SEP) and who
sets a rate that is FRAND? Standard setting involves tech-industry-driven
standard setting organisations (SSOs), and national-competition authorities.
FRAND rates are determined by market realities, domestic, regional, and
international. The SEP technology is subject to territorial patent rights,
meaning that the SEP holder will rely on domestic patent law to enforce its
rights when an implementer is not (yet) licensed.

The question whether the implementer licensee is ‘willing’, or whether the
SEP holder has indeed made a FRAND offer is an issue that requires an
analysis by domestic courts of contractual obligations, competition law, and
patent enforcement, not just for their own jurisdiction, but also for global
markets. This presentation will focus on the jurisdictional issues, where the
US, China, the EU, and UK courts and regulators are increasingly issuing
(anti-)anti-suit, or (anti-)anti interim license injunctions in a battle to dominate
the market for remuneration of SEP holders. Are there alternative fora for
FRAND disputes, or does jurisdictional competition lead to (in)efficiencies?
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