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STATEMENT OF FACTS 

1. Albas Watchstraps Mfg. Co. Ltd. (“Albas” or “the Claimant”) is one of the 

leading manufacturers and exporters of leather watchstraps in Yanyu since 1973. The 

Claimant sells its watchstraps to importers of watchstraps and watch producers all 

over the world, as well as to local distributors in Yanyu. 

2. Gamma Celltech Co. Ltd. (“GCT” or “the Respondent”), formed in 2002, is one 

of the fastest growing traders of smart mobile phones in Wulaba. In 2011 it expanded 

its product range to include smart mobile phone accessories. 

3. The timeline of the Dispute is mentioned below: 

 23 July 2014: The parties concluded the Sales and Purchase Agreement where 

the Claimant would buy certain amount of leather watchstraps for Cherry 

Watch from the Respondent.  

 31 July 2014: The Respondent paid the initial deposits of USD 3 million 

pursuant to the Sale and Purchase Agreement. 

 14 August 2014: The Claimant sent a handmade approval prototype for the 

Respondent to confirm the order.  

 15 August 2014: The Respondent approved the prototype with a slight 

amendment concerning the stitching colour. 

 10 October 2014: The Claimant arranged for the ordered watchstraps to be 

shipped by the sea.  

 28 October 2014: The Claimant received a notice from the shipping Company 

that the watchstraps were lost at sea. 

The Claimant offered to provide a replacement shipment provided the Respondent 

accepted responsibility and made full payment for the lost goods to which the
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Respondent reluctantly proceeded and the Parties entered into a subsequent Sale and 

Purchase Agreement for the replacement goods. 

 29 December 2014: After having received the balance payment for the Sale 

and Purchase Agreement 1 and deposit for the Sale and Purchase Agreement 

2, the Claimant managed to arrange for an expedited production and finally 

shipped the watchstraps on this day.  

 27 February 2015: The Claimant received a message from the Respondent 

claiming that it was not going to make the balance payment, as it was not 

satisfied with the quality of the watchstraps. A reply was sent by the Claimant 

in which it was said that the goods were in conformity with the prototype 

which was approved by the Respondent.  

4. There was no reply made to the Claimant to his letter dated 27th February 2014. The 

claimant didn’t get any message from the Respondent for around 9 months and hence 

finally application for Arbitration was made by the claimant on 18th November 2015 

as per Article 19 of the Sale and Purchase Agreement.  

5. In the light of the mentioned facts, the Claimant is asking for the damages due to 

nonpayment of money by the Respondent, which the Respondent contests on valid 

grounds. 
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STATEMENT OF ISSUES 

 

I. Does the Tribunal have jurisdiction to deal with the payment claims raised by the 

Claimant? 

II. Does the CISG govern the claims arising under the Sale and Purchase Agreement 

and the Sale and Purchase Agreement no.2 

III. Assuming that CISG does apply, have its provisions been invoked on account of 

the following: 

i. Lack of insurance coverage in the first transaction; 

ii. Timing of delivery of prototype; 

iii. Non- conformity of goods; 

iv. Payment of money under the transaction 
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WRITTEN SUBMISSION 

 

1. THE TRIBUNAL DOES NOT HAVE THE JURISDICTION TO DEAL WITH 

THE PAYMENT CLAIMS RAISED BY THE CLAIMANT 

1. Pursuant to the principle of kompetenz-kompetenz, the tribunal is competent to 

determine its jurisdiction over an arbitration case1.  

2. Respondent, however, contests the power of Tribunal to adjudicate the merits of this 

dispute because the pre-condition to arbitration as stipulated in Art. 19(a)2 of the 

Agreement of ‘amicable resolution of disputes concerning payments’ has not been 

satisfied and hence, the Tribunal does not have jurisdiction over this dispute. 

[I.] Requirement of amicable settlement is a mandatory precondition to arbitration 

and is enforceable 

3. A.19(a) is a standard multi-tier dispute resolution clause that is binding upon both 

parties. The phrasing of Art. 19(a) of the Agreement indicates that the first tier of 

dispute resolution is mandatory. Use of the mandatory term shall rather than the 

permissive may suggests that negotiation is binding3. This implies that the parties 

intended for the amicable settlement to be mandatory and not optional, as opposed to 

the latter option of submitting the dispute for arbitration. Hence, the first tier of the 

dispute resolution clause is a condition for the consent of both parties to arbitrate a 

dispute. 

4. Secondly, negotiation was a clear precondition to arbitration. Furthermore, “Failure 

to reach an amicable settlement” in Art. 19(a) unequivocally establishes a binding 

                                                           
1 A. 6(1), The CIETAC Rules 
2 Moot Problem, 7 
3 ICC Case No. 10256; ICC Case No. 9984; Cremades, 9. 
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5. prerequisite to arbitration4. It has been held5 that the pre-arbitral process which both 

parties had agreed upon voluntarily were to be interpreted as strictly binding upon 

both parties and that if a claim does not satisfy the prerequisite of the first and second 

tiers, the request for arbitration is premature and shall be inadmissible6.  

6. An arbitral pre-condition will be binding when it is detailed, precise, and sufficiently 

certain, or has clearly defined and satisfiable requirements 7 .  In this regard, the 

negotiation clause in Art. 19(a) was indicative of the framework to be followed and 

the stage at which the efforts will be deemed exhausted 8 as it clearly specified the 

subject matter and the limit on the time period, therefore, making it precise and  

enforceable9. 

7. The Respondent submits that the negotiation clause is not merely a vague “agreement 

to agree”10; rather, it is a precise framework to participate in “a process from which 

cooperation and consent might come”11. Hence, the tribunal should hold it to be an 

enforceable precondition, non-fulfilment of which does not allow the tribunal to 

exercise jurisdiction over the substantive dispute12. 

 [II.] Claimant did not satisfy the requirement to amicably settle the dispute. 

8. With regards to amicable settlement, there is no objective criteria to identify the 

fulfilment of the same13, however the parties must act on good faith and seize every 

opportunity to settle their dispute in amicable manner14 . This further includes an 

                                                           
4 Figueres, 72   
5 ICC case No. 6276 
6 Jolles, 333 
7 Hyundai v. Vigour 
8 Pryles,81; Jolles,333 
9 Fluor v. Solutia; Judgment of 6 June 2007. 
10 Elizabeth Bay Case 
11 Hooper Bailie Case 
12 Born, 842 
13 ICC Case No 6276 
14 Biloune v. Ghana 
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9. obligation to commence negotiation, have some minimum participation in them and 

not withdraw from it without giving any proper reason15. 

10. In the present case, the Claimant’s neither made any attempts to amicably settle the 

dispute with the Respondent nor did he make any invitation for such amicable 

settlements to the respondent, before submitting to arbitration.  

[III.] Therefore, the Tribunal does not have jurisdiction over this dispute 

11. The failure to comply with the procedural requirements in a multi-step dispute 

resolution clause “constitutes a jurisdictional defect affecting the arbitral 

proceedings”16. Unless there is “good cause for departing from them”, parties must 

strictly comply with the different tiers of dispute resolution17. Courts require strict 

compliance with these provisions, especially where parties “intentionally conditioned 

arbitration upon” other modes of dispute resolution18 , and can determine the issue of 

arbitrability where the arbitration provision is expressly qualified by an unsatisfied 

condition precedent that requires parties to first enter into negotiation or 

consultation19. 

12. The claimant’s failure to comply with the procedural requirements of the arbitration 

agreement constitutes a jurisdictional defect affecting the arbitral proceedings or the 

arbitration agreement. When a request for Arbitration was premature, and arbitration 

was dismissed rather than being stayed, because of failure to complete pre-arbitral 

dispute resolution steps20  

13. Therefore, it is submitted that the non compliance with an arbitral precondition is a 

procedural matter depriving Tribunal of its jurisdiction over the merits of the dispute. 

                                                           
15 ICC Case No. 7422 
16 Born, 842 
17 Channel v. Balfour 
18 Cable v. IBM; Portland v. DeVito 
19 Weekly v. Jennings; White v. Kampner 
20 ICC Case No. 12739 
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2. CISG DOESN’T GOVERN THE CLAIMS ARISING UNDER THE SALE AND 

PURCHASE AGREEMENT AND THE SALE AND PURCHASE AGREEMENT 

NO. 2 

 

14. Art. 20 of the Agreement designates the “national law of Wulaba” as the choice of 

law21. This is a reference to the domestic law of Wulaba and not to the CISG. The 

interpretation of the choice-of-law clause must be made in light of the fact that it was 

Claimant’s standard clause and considering that the CISG would have governed the 

contract even without a choice-of-law clause.  

[I.]An interpretation of the choice-of-law clause results in the exclusion of CISG 

15. Generally, an exclusion of the CISG can be made impliedly or explicitly 22 . An 

implied exclusion is sufficient where the intent of the parties is determinable23. Hence, 

Claimant may not assert that in the absence of an explicit exclusion, the CISG was not 

excluded. Parties intending to exclude a certain law may do so by designating a 

different law24. In this case, the choice-of-law clause designated is the national law of 

Wulaba. 

16. Further, it has to be taken into consideration that the Art. 20 of the Agreement is 

Respondent’s standard clause. Although it was unilaterally drafted by 

RESPONDENT, it was made understood to the Claimant25. When drafting that clause, 

Claimant had as much time as it required designing a clause that satisfies its function. 

Hence, it drafted a clause that was unambiguous and therefore did fulfil its function to 

clearly designate the law governing Claimant’s contracts. Parties have very clearly 

excluded all the other applicable laws but the National Law of Wulaba, which is to be 

                                                           
21  Moot Problem, 7 
22 Dieter, 531 
23 Czerwenka, 170; Ferrari, 151; Kropholler, 457; Janzen, 14 
24 Schlechtriem, Art.6 at 21; Bianca, Art.6 at 1.2; Staudinger, Art.6 at 30. 
25 Clarification No. 30. 
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17. governing the Contract. If the parties had the intention to make CISG the applicable 

law, it would not have excluded all the other applicable laws apart from the National 

Law of Wulaba. 

18. Furthermore, in order to subject the contract to the CISG, Claimant did not need to 

give his consent to such an Agreement that included a choice-of-law clause into the 

contract. This is because both the parties’ domestic conflict-of-laws rules lead to the 

application of the CISG automatically. Therefore, the only purpose the choice-of-law 

clause could possibly serve was to exclude the CISG and designate a different law, 

i.e. the National law of Wulaba. According to the principle effet utile or effective 

interpretation26 ,one should prefer the interpretation which gives effect to the clause, 

rather than rendering it useless or nonsensical.27 

19. The interpretation of Claimant’s standard choice-of-law clause therefore leads to the 

result that the CISG was excluded. The autonomous National Law of Wulaba applies 

to the contract instead. 

[II.] The characteristics of the CISG and the cases cited by the CLAIMANT do not 

lead to a different result 

20. The international and uniform character of the CISG is of no importance for the 

interpretation of the clause. According to Art. 28 (1) (1) Model Law28, the parties may 

choose any law they wish, no matter how inappropriate it appears to be29. In this case, 

the National law of Wulaba was not even inappropriate as it has always applied to 

national as well as to international. Hence, the characteristics of the CISG offer no 

relevant advantages in comparison with the domestic law of Wulaba. 

                                                           
26 Art. 4.4, UNIDROIT Principles 
27 Bonell, 134; Fouchard, 250 
28 UNCITRAL Model Law 
29 OLG Munchen; Berger, 491; Calavros, 122; Gottwald, 20 
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21. In addition, Claimant’s allegation that the CISG was not excluded is not supported by 

the cases it cites. The ICC Award No. 857430 does not even examine a choice-of-law 

clause, while the OLG Hamm31  decision deals with an exclusion of the CISG through 

reference to national law during the proceedings, but does not examine a choice-of-

law clause either. 

22. In accordance with legal doctrine and case law, it has to be held that the reference to 

the law of a contracting state is an implied exclusion of the CISG 32 , because 

everything else would render the intent of the parties useless. Therefore, the reference 

to the National law of Wulaba is an implied exclusion of the CISG. 

23. Even if the Tribunal concludes that the choice of a national law does not by itself 

result in an implied exclusion of the CISG, Respondent and Claimant still excluded 

the CISG. The reference made in Respondent’s choice-of-law clause specifically 

excludes all the other applicable laws but the national Law of Wulaba. In case a 

specific or domestic law of a Contracting State is chosen, e.g. the Commercial Law, 

the CISG is excluded33. 

24. The result of the interpretation is therefore neither influenced by the case law offered 

by Claimant nor by the characteristics of the CISG. The domestic law of Wulaba 

governs the contract. 

 

 

 

 

                                                           
30 ICC Case No.8574  
31 OLG Hamm 
32 CLOUT Case  No. 92; Musgrave v. Ceramique; Nuova v. Fondmetal; Karollus, 38; Mann, 647; Vekas, 342 
33 Ferrari, 151; Karollus,38 
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3. ASSUMING THAT CISG DOES APPLY, THE PROVISIONS OF CISG HAVE 

BEEN INVOKED ON ACCOUNT OF THE FOLLOWING: 

 

[I.] Lack of insurance coverage in the first transaction is Claimant’s liability.  

25. Both parties agreed to DDP in the agreement, according to which it is the duty of the 

claimant to deliver the goods at the agreed place i.e. Respondent’s office34.  

A. The seller had the obligation to deliver the goods at the agreed place.  

26. Art. 30 provides that the seller is obliged to deliver the goods. In the present instance, 

parties governed by CISG have specified the duty to deliver by using a price-delivery 

term (DDP), which then prevails over the rules of the Convention.35 Under the term 

DDP, it has been held that the place of delivery is the buyer’s place of business.36 

27. The seller must deliver the goods by placing them, at the disposal of the buyer, on the 

arriving means of transport ready for unloading at the agreed point, if any, at the 

named place of destination on the agreed date or within the agreed period37. In the 

present case the Claimant failed to deliver the goods as they were destroyed in 

transit38. 

B. The risk was never passed off to the buyer. 

28. Art. 69(2) CISG governs passing of risk if the buyer is bound to take over the goods at 

a place other than a place of business of the seller. It provides that risk passes when 

delivery is due and the buyer is aware of the fact that the goods are placed at his 

disposal at that place. 

                                                           
34 Clarification No. 1 
35  CLOUT Case No. 244  
36 CLOUT Case No. 340  
37 INCOTERM A4 
38 P.10, Moot Problem 
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29. Also the parties can allocate legal risk by using INCOTERMS rules in their contract.39 

In the present case, the parties agreed to DDP, which provides guidelines as to who 

will cover any physical loss or damage to the goods that is accidental and for which 

none of the parties is responsible and it only covers the ‘price risk’40. 

30. It is also to be noted that if the goods, perish while being at the seller’s risk, not only 

is the buyer not liable for the price, but the seller may also be liable for damage 

caused by its non-delivery (e.g. delivery at a higher market price).41 

31. Hence, it can be concluded that since the risk was not passed off to the buyer the 

seller is liable for all the risks involved in the transit making it the responsibility of the 

seller to insure the goods. 

[II.] Timing of the delivery of prototype 

32. There was a clear delay in the delivery of prototype by the Claimants. As per Art.5, 

the sample was to be provided to the buyer for approval within 14 days of payment of 

deposit42. The payment was made on 31st July 201443 but the buyer received the 

sample only on 15th August 201444. Thus the seller is in breach of his contractual 

obligation to deliver in a timely manner within the relevant time period according to 

Art.33 CISG.45 Art.33 addresses not only the obligation of seller to deliver goods but 

also indicates with regards to time regarding performance of other obligations 

resulting from contract.46 According to Art.33(b), the delivery time is limited by a 

                                                           
39 Erauw, 181 
40 Valioti,7. 
41 Roth, 291 
42 Moot Problem, 7 
43 ¶7, Moot Problem, 3 
44 Moot Problem, 9 
45 ¶7, Saeger  
46 ¶3, Magnus 
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33. final point47 which in this case is 14th day after the payment of receipt and the seller 

did not fulfill its duty that time.  

[III.] Non-conformity of goods 

A. The goods were non confirming the sales contract.  

34. According to Art.35, the seller must deliver goods of the quality, quantity and 

description required by the contract. The watchstraps delivered were not sized as per 

the description provided in Agreement 1&2. The size mentioned in the description is 

to fit costumer’s watchcase48 but the goods received do not confirm that size. Prima 

facie evidence of this is that the seller made the prototype and the final goods being 

unaware of the watchcase49. 

35. The purpose for which the watchstraps were ordered was to fit into Cherry Watchcase 

and provide a replacement to the straps of the customers and for the same a sample 

was sent of the watchcase which was indeed meant to communicate the particular 

purpose50 and the same was specified in the contract terms. No actual knowledge of 

purpose is required rather it is sufficient that the seller ought to have been aware of 

the purpose51. 

B. The goods do not conform the prototype sent by the seller 

36. The seller sent handmade watchstraps which were really liked by the buyer thus they 

increased the order of stitched watchstraps to 80% (Claimant Exhibit No.4) and the 

seller cannot have been unaware of the intent of the buyer52. To the buyer’s surprise, 

the goods received were machine made and if there was any trade practice which the 

seller stated of sending handmade goods as sample for machine made final products, 

                                                           
47 ¶4, Saenger 
48 Art. 2(g), Moot Problem, 6 
49 Clarification No. 41 
50 Aschaffenburg 
51 ¶138, Schlechtriem 
52 Art. 8, CISG 
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37. the buyer being new to this area of trading was unaware of it and was never informed. 

Therefore, the seller committed a fundamental breach of contract under Art 25 CISG. 

The breach concerns the essential content of the contract, the goods, and it leads to 

serious consequences to the economic goal pursued by the buyer and thus a 

fundamental breach53. The delivery of non conforming goods has led to a fundamental 

breach as it deprives the buyer of what he is entitled to expect under the contract.54 

[IV.] Payment of money under the transaction 

A. The Claimant is liable for the lost goods and the non-delivery  

38. In the instant matter DDP was the mode of payment which was agreed by both the 

parties. Respondent would have been liable for any kind of insurance after the goods 

have been received until then it was the claimant’s responsibility to look after the 

carriage and buy the insurance for the goods. The respondent have already received 

bookings of the watchstraps from its customers by showing them the prototype, so as 

to get the delivery as soon as possible respondent paid the full amount of the lost 

goods and asked the claimant to ship a new order. 

39. The respondents never received the first order but still paid the full amount of the 1st 

transaction against the promise of receiving substitute goods but received goods not in 

conformity to the contract thus the seller cannot claim payment as he is in breach of 

his contractual obligation. 

                                                           
53 Bundesgericht  
54 CISG Advisory Council Opinion No 5 
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B. Art. 49(1)(a) of CISG gives the right to the Respondent to avoid the contract in 

case of non-conformity 

40. Article 49(1)(a)  when read with Article 25 CISG respondent can avoid the contract as 

the claimant committed a fundamental breach by delivering non confirming goods.55 

The respondents paid 20% advance for the 2nd agreement but received non-

conforming goods thus he can avoid the contract and be compensated for the 

damages. The seller thus can’t claim the money for the second transaction.

                                                           
55 Russia 6 June 2000 Arbitration proceeding 406; Nova Tool v. London 
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REQUEST FOR RELIEF 

 

In the light of above submission, counsel for Respondent respectfully requests the Tribunal to 

find that: 

a) The Tribunal does not have jurisdiction to deal with the payment claims raised by the 

Claimant 

b) CISG does not governs the claims arising under the Sale and Purchase Agreement and 

the Sale and Purchase Agreement No. 2,                                                          

c) Assuming that CISG does apply, its provisions of CISG have been invoked on 

account of the following: 

           i. Insurance coverage in the first transaction is the responsibility of the seller; 

           ii. Claimant has not delivered the prototype within the specified time under Article 33; 

           iii. The Claimant delivered goods not confirming to the contract under Article 35;  

           iv. Claimant is not entitled to get the payment for both the transactions under Article 

25 and 49; 

 

 

 

Respectfully Submitted 

Counsel for the Respondent 

Sd/- 

 

 


