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FACV No. 1 of 2005

IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

FINAL APPEAL NO. 1 OF 2005 (CIVIL)
(ON APPEAL FROM CACV NO. 251 OF 2003)

Between:
HO CHOI WAN Appellant
-and -
HONG KONG HOUSING AUTHORITY Respondent
Court: Chief Justice Li, Mr Justice Bokhary PJ,
Mr Justice Chan PJ, Mr Justice Ribeiro PJ and
Lord Millett NPJ
Dates of Hearing: 17 and 18 October 2005
Date of Judgment: 21 November 2005

JUDGMENT




Chief Justice Li:
1. The object of the Housing Authority (“the Authority”) is the

provision of affordable rental housing (“public housing™) to members of

the community who, being on low income, are unable to afford private
housing. This has been described by the Authority as its core function.
At present, around 30% of the population live in public housing. Further,
there are a substantial number of people on the waiting list for public

housing, having to wait a few years before it is available.

2. The rent charged by the Authority for public housing is an
all inclusive rent, so that tenants need not pay separately for rates,
Government rent, management fees or maintenance charges. The rents

charged are substantially below market rates.

3. This appeal raises the question as to what the Authority’s
legal position is regarding the variation of rents of public housing. This is
an important question. The question has arisen in the context of
deflationary times. The answer would obviously affect the large number
of existing public housing tenants. But it would also impact on the
resources available to the Authority for various purposes, including the
improvement of existing estates to enhance living conditions and the
construction of new estates to accommodate those on the waiting list who

are in need of public housing.

The Ordinance

4. The Authority was incorporated by the Housing Ordinance,

Cap. 283 (“the Ordinance”). Its object is laid down in s. 4(1) as follows:

“The Authority shall exercise its powers and discharge its duties under this
Ordinance so as to secure the provision of housing and such amenities
ancillary thereto as the Authority thinks fit for such kinds or classes of
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persons as the Authority may, subject to the approval of the Chief Executive,
determine.”

As has been noted, its core function is to provide affordable public

housing to those who cannot afford private housing.

5. By s. 4(4), the Authority’s policy:

“shall be directed to ensuring that the revenue accruing to it from its estates
shall be sufficient to meet its recurrent expenditure on its estates.”

The Authority is under a statutory duty to pursue this policy of balancing

its books.

Section 16(1)
6. Section 16(1) provides:
“Subject to this Ordinance, the Authority may —

(@) let to any person, for any period, any land in an estate, subject to the
payment of such premium, rent or other consideration as the Authority
may determine; and

(b) fix the terms, covenants and conditions on which any land in an estate
may be let or occupied.”

7. Without prejudice to its general power in s.16(1)(a), the
Authority may require tenants in an estate to pay different rents based on
their total household income or total household income and assets.
Section 16(4). The Authority has the power to remit rent in whole or in

part and for such period as it thinks fit. Section 17.

The amendments

8. By the Housing (Amendment) Ordinance 1997 enacted in
late June 1997, shortly before the transfer of the exercise of sovereignty,
section 16(1A) was introduced into s. 16. By the Housing (Amendment)
Ordinance 1998, s. 16 (1B), (1C), (1D) and (1E) were added to s. 16. The
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two Ordinances were brought into operation on the same day, 13 March
1998, by the Secretary for Housing by Gazette notices dated 7 March
1998.

The central provision: Section 16(1A)
Q. The central provision of the amendments introduced by the
two Amendment Ordinances is s. 16(1A) which was added in 1997

(“s. 16(1A)” or “the central provision™). This provides:

“(a) Any determination of variation of rent after the commencement of the
Housing (Amendment) Ordinance 1997 ... by the Authority under
subsection (1)(a) in respect of any class (whether determined by the
nature of the land or status of the lessee) of land in an estate for
residential purposes shall only take effect at least 3 years from the date
on which any immediately preceding determination in respect of the
same such class of land came into effect.

(b) The rent determined under paragraph (a) in respect of any such class of
land shall be of such amount that the median rent to income ratio in
respect of all classes of land in all estates let for residential purposes,
as determined by the Authority, shall not exceed 10%.”

10. Sections 16(1B) to (1E) added in 1998 are supplemental to
the central provision. Sections 16(1B) and (1C) exclude certain matters
from its scope. Section 16(1B) disapplies s. 16(1A) to land subject to
licences to occupy or permits to occupy granted by the Authority.
Section 16(1C) disapplies s. 16(1A) to an adjustment in the rent of a
person where the total household income and/or the total value of the
household assets as determined by the Authority is (i) greater than a
threshold established by the Authority for the purposes of an increase in
the rent or (ii) lesser than a threshold so established for the purposes of a
decrease in the rent. The effect of s. 16(1C) is to exclude from the scope
of s. 16(1A) any rent adjustment in relation to (i) better off tenants who
pay additional rent and (ii) tenants who enjoy rental concessions under

the Authority’s Rent Assistance Scheme.
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11. Section 16(1D) clarifies how the median rent to income ratio
laid down in s. 16(1A)(b) is to be arrived at. It provides that such ratio
shall be determined in accordance with a procedure established by the
Authority which may involve sampling to determine the incomes to be
used for the purpose of its calculation. Section 16(1E) is an evidentiary
provision. It renders a certificate purporting to be signed by the Director
of Housing, stating what the median rent to income ratio is on a specified
date (as determined in accordance with the Authority’s procedure)
conclusive proof of the fact stated therein. It also provides that such
certificate shall be admitted in legal proceedings without further proof
and shall be presumed, unless the contrary is proven, to have been signed

by the Director.

12. Section 16(1)(a) confers on the Authority the power to let to
any person for any period any land in an estate subject to the payment of
such rent as the Authority may determine. Under this provision, the
Authority has the power to enter into a tenancy and to determine the rent
payable. The standard tenancy agreement of a residential unit contains a
provision whereby the rent may be varied by the Authority giving the
tenant one month’s notice in writing of such increase. Although variation
by reduction is not expressly provided for in the agreement, the Authority

could plainly reduce the rent.

13. The central provision has effect on any “determination of
variation of rent” by the Authority under s. 16(1)(a) in respect of any
class (whether determined by the nature of the land or status of the lessee)
of land in a public housing estate. As is accepted by the parties, the

phrase “determination of variation of rent” does not cover the fixing of
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rent by the Authority for the first time for new units. As no rent had been

previously fixed, there could not be any determination of variation of rent.

14, In both courts below, and for most of the argument in this
Court, it was common ground that the phrase “determination of variation
of rent” includes upwards variations in rent (ie. increases) as well as
downwards variations in rent (ie. reductions). In the course of his
argument, Mr Pannick QC for the Authority put forward a new
submission that this basis was not correct and that the phrase
“determination of variation of rent” should be interpreted to refer only to
increases in rent. | shall come to this argument in due course. For the
moment, this judgment will proceed on the basis that the phrase covers

both increases and decreases in rent.

The frequency limitation

15. The central provision circumscribes the Authority’s power to
make a determination of variation of rent by imposing two limitations.
The first limitation is a limitation on the frequency at which

determinations of variation of rent can take effect:

“any determination of variation of rent ... in respect of any class ... of
land ... shall only take effect at least 3 years from the date on which any
immediately preceding determination in respect of the same such class of
land came into effect.”

(“the frequency limitation”). The limitation does not impose any duty on

the Authority to make a determination of variation of rent at three yearly
intervals.  Strictly, it does not affect when it can make such a
determination. What it does limit is the time when such a determination
can take effect. The earliest time when it can take effect is at least 3 years
from the date when “any immediately preceding determination” took

effect. It prohibits a determination of variation of rent from coming into
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effect more frequently. The phrase “any immediately preceding
determination”, in referring simply to “determination”, covers both a

previous variation as well as an initial determination of rent for new units.

The 10% MRIR limitation
16. The second limitation imposed by the central provision is a
limitation on amount. “Any determination of variation of rent” in respect

of any housing estate:

“shall be of such amount that the median rent to income ratio in respect of
all classes of land in all estates let for residential purposes, as determined by
the Authority, shall not exceed 10%.”

By this limitation, the amount of “any determination of variation of rent”
in respect of any estate must be such that the median rent to income ratio
(“the MRIR” or “the ratio”) in respect of all public housing estates shall
not exceed 10% (“the 10% MRIR limitation™).

The MRIR

17. As has been pointed out, the MRIR shall be determined by
the Authority in accordance with a procedure established by it which may
involve sampling to determine the incomes to be used. Section 16(1D).
The MRIR is compiled by the Authority in the following way. The
Census and Statistics Department conducts quarterly the General
Household Survey. This survey collects rent and income data with a
sample size of around 24,000 to 27,000 households. Of these households,
about 7,000 households reside in the Authority’s public housing estates.
The MRIR is derived from the data collected from these 7,000 sampled
households. Using such data, the rent to income ratios for individual
households are worked out, that is, the amount of rent expressed as a

percentage of the household income. The rent to income ratios for all the
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sampled households living in public housing are then placed in an
ordered sequence, either in ascending or descending order, and the middle
rent to income ratio is the median rent to income ratio, the MRIR. This is
the median ratio of all households living in public housing units. By
definition, 50% of the relevant households’ rent to income ratio will be
below the MRIR while the other 50% will be above it.

18. Before discussing how the central provision with the
frequency limitation and the 10% MRIR limitation operates, the position
before the enactment of the central provision in 1997 should be referred

to.

The Authority’s practice before 1997

19. For over 20 years before 1997, the Authority reviewed and
revised the rent for public housing estates every two years. This was
done in batches of estates. Up until 1999, there were 11 batches. Each
batch involved a number of estates but the sizes of the batches were not
the same. By 2001-2002, the number of batches of estates had been

reduced to six.

20. In its bi-annual rent review exercise for a particular batch, a
principal factor which the Authority took into account was the tenants’
affordability.

(@) Since about 1986, the Authority had adopted the MRIR as a
general indicator for measuring tenants’ affordability. In a
particular review exercise, this meant the MRIR of the batch
of estates under review.

(b) Prior to 1998, the Authority adopted two MRIRs as general

benchmarks for assessing the affordability of prospective
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tenants and took them into account when setting rents of new

estates completed after 1986 and 1991 respectively.

(1) an MRIR of 15% set in 1986 for a space allocation
standard of 5.5 square meters internal floor area per
person; and

(i) 18.5% set in 1991 for a higher space allocation
standard of 7 square meters internal floor area per
person.

In calculating the MRIR in the rent setting exercises for
newly completed estates, only the rent to income ratios of
the prospective tenants of those estates were included. The
projected MRIRs at the time of intake were normally well
below the 15% and 18.5% set which were considered as
limits.

(c) Further, the Authority took into account the 15% and 18.5%
MRIR benchmarks when increasing the rents of existing
estates. (These would include new estates when their
initially set rents arose for review.) For this purpose, only
the MRIR of the tenants in the batch of estates subject to the

rent review was assessed.

21. The rent to income ratios included in the determination of
the MRIR include the ratios for public housing households in receipt of
Comprehensive Social Security Assistance (“CSSA”). However, as the
rent paid by the great majority of such households is in fact reimbursed
by Government through the Social Welfare Department, the question of

affordability of rents does not arise for these households.
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22, Apart from the principal factor of the tenants’ affordability,
other considerations which the Authority took into account in reviewing
rent included estate value, location, facilities, rates, maintenance and
management costs, private market rents, the Authority’s financial position
and s. 4(4) of the Ordinance requiring the Authority’s policy to be
directed to ensuring that the revenue accruing to it from its estates should

be sufficient to meet its recurrent expenditure on its estates.

Background to the legislation

23. For many years before late 1997, Hong Kong’s economy
enjoyed generally rapid growth. During this period, with an inflationary
trend, income levels increased. When the Authority engaged on its bi-

annual reviews, rents were consistently increased.

24, It is crucial to remember that this was the background
against which legislation was proposed as a private member’s bill and
enacted in June 1997 in the form of the central provision. What was
considered to be the mischief were rent increases which were too frequent
and too much. Legislators were concerned to protect tenants against such
increases. Apart from suggesting a three year rent review cycle, the
original bill proposed tying increases to the rate of inflation to be
measured by the Consumer Price Index (A). Various amendments to the
bill were proposed suggesting other solutions.  Eventually, the
Legislature settled on the central provision to protect tenants against the
mischief of rent increases. At that time, a period of deflation, which
Hong Kong had then not experienced for many years, was simply not

within its contemplation.
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Inflationary times

25. During inflationary times as contemplated by the Legislature,
the central provision would work effectively to protect tenants against too
frequent and too substantial increases. The Authority’s practice in
dealing with rent reviews and revisions in batches of estates would not
occasion any problem. As far as frequency is concerned, the rent review
and revision cycle has been lengthened to a minimum of three years.
Rent cannot be increased for at least three years from the last increase or
from an initial determination of rent for a new estate. Tenants would
enjoy certainty and would be protected against any increase during that
period. As far as the amount of increases is concerned, the 10% MRIR
limitation would operate as a ceiling for increases. The increased rent
must be confined to such an amount that the MRIR which is determined

in respect of all public housing estates does not exceed 10%.

Deflationary times

26. It was not within the contemplation of the Legislature in
enacting the central provision that Hong Kong would be entering a
deflationary period. Between late 1997 and mid 2004, there was more or

less a consistent trend of deflation and income levels decreased.

217. On the basis that “determination of variation of rent”
includes decreases (see para. 14), the central provision would have to
operate in deflationary times. As this was a situation which was not
envisaged by the Legislature, it is not surprising that its operation during

a period of deflation would give rise to extraordinary consequences.

28. First, instead of working as a protection for tenants, the

frequency limitation would work against their interests. Where the
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Authority wishes to reduce rent for the estates under review, it would be
precluded by this limitation from doing so until at least three years have
elapsed since the last rent determination for those estates took effect.
Where the last determination was a rent increase made say at the end of
an inflationary period, the Authority would have to wait for at least three
years before any rent reduction could take effect. Again where the last
determination was a rent decrease and the Authority wishes to implement
a further rent reduction, it would be precluded from doing so for at least

three years by the frequency limitation.

29. Secondly, the Authority’s practice of conducting rent
reviews in batches of estates must have been within the Legislature’s
contemplation when it enacted the central provision. Where the MRIR
has exceeded 10% at the time of a particular review, the 10% MRIR
limitation would have the extraordinary consequence that the rents of the
particular batch of estates under review may have to be drastically
reduced in order to bring the MRIR, which is a median ratio in respect of
all housing estates, down to 10%. Indeed, if the size of the batch of
estates under review is relatively small and the MRIR has substantially
exceeded 10%, rents may have to be reduced down to zero for the estates
in question in order to bring the MRIR to 10%. It is conceivable that the
circumstances may be such that even then, the 10% MRIR could still not
be achieved. A drastic reduction of rents for a particular batch of estates
would provide a windfall for their tenants and this may be unfair. When
the next batch of estates are under review, their rents may not have to be
reduced to the same extent or conceivably at all in order for the 10%
MRIR to be complied with.
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30. Thirdly, the 10% MRIR limitation has another extraordinary
consequence. It imposes a straightjacket on the amount of permissible
reduction. Where the MRIR has exceeded 10%, the Authority must
reduce rents for the estates under review to such an extent that the MRIR
in respect of all public housing estates does not exceed 10%. It does not
have the option of reducing rent by a lesser amount, since the MRIR
although reduced would exceed 10%. This is notwithstanding that the
Authority may have good reasons for a more limited reduction. For
example, it may be constrained by its financial position, taking into
account the continuing need to construct public housing for those on the

waiting list and the desirability of improving conditions in existing estates.

31. It should be noted that the extraordinary consequences
referred to above may be alleviated by using means outside the operation
of the central provision. For example, the use of the Authority’s power to
remit rent may assist in dealing with the first and third consequences. In
relation to the second consequence, the problems caused by batching may
be alleviated by combining batches for review, although that would delay
rent reduction for earlier batches. But one is here concerned with the
operation of the central provision in deflationary times which were not
addressed by the Legislature and these extraordinary consequences do

illustrate the difficulties of operating it in such times.

Post March 1998

32. Between March 1998 when the legislation was brought into
operation and October 2002 when the present judicial review proceedings
were instituted, the Authority made a number of decisions concerning
public housing rents. In July and September 1998 and January 1999,

after reviewing rents for various batches of estates, it decided to increase
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rents in accordance with the central provision, with the MRIR staying
below 10% even with such increases. But at the same time, having regard
to the economic downturn, it decided to waive the increases.
Subsequently, between 1999 and 2002, the Authority made a number of
decisions each relating to a batch of estates which extended the waivers
of the rent increases and deferred rent reviews. The effect of these
decisions is that rent has been frozen since the legislation came into force
in March 1998.

33. At the same time, the Authority introduced a number of
relief measures for tenants. These included the waiver of rent for the
month of December 2001, passing on to tenants the benefit of the rates
concessions made by Government for 2002 and enhancing the Rent
Assistance Scheme which increased substantially the number of eligible
households. In October 2002, the Authority stated publicly that the rents
for the majority of public housing flats “are still at 1995 level with 65%
of our tenants paying a monthly rent of $1,500, rates and management

expenses included”.

34, With the economic recession, the MRIR started to exceed
10% in the 2nd quarter of 2000. It was at 10.2%. Since then, it has
remained at above 10% except for the 4th quarter of 2001 when it
dropped to 7.6% as a result of the waiver of rent for December 2001. In
2002, it rose steadily from 11.2 (1st quarter) to 12.1 (4th quarter). In
2003 and 2004, the lowest was 12.8% (3rd quarter of 2003) and the
highest was 14.7% (3rd and 4th quarters of 2004). For the 1st quarter of
2005, it remained at 14.6%.
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35. At the same time, the number of public housing households
in receipt of CSSA has substantially increased. (On the available figures,
the increase was from 12.4% of all public housing households in the 4th
quarter of 1998 to 19.3% in the 2nd quarter of 2003.) As has been noted
(see para. 21), the rent paid by the great majority of these households is
reimbursed by Government and the question of affordability does not

arise for them.

The appellant

36. The appellant is an elderly widow who is retired. She is in
receipt of Old Age Allowance. In 1998, she moved into a flat in a new
housing estate, the Kwai Chung Estate, at a monthly rent of $2,110. At
the time, having been offered a choice of new and refurbished flats with
monthly rental ranging from $892 to $2,110, she chose the flat in
question and signed a declaration that she was not willing to move to a
refurbished flat in the same area with a cheaper rent. She has lived there
with one of her sons. The Ordinance defines “household”, in relation to a
tenant of a public housing flat, to include the persons whose names are
listed in the lease and who are allowed to occupy it under its terms. In
the standard form lease dated 11 February 1998 signed by the appellant
with the Authority, she listed not only the son living with her but also
another son as part of her family who would be entitled to live in the flat

under its terms.

37. In April 2001, May 2003 and September 2005, the appellant
completed income declarations for the Authority setting out the incomes
of the two sons listed in the lease. (Only the first declaration was before
the courts below). Based on the rent of $2,110 per month and household

incomes so declared (and set out in brackets below), the rent to income
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ratio for her household was about 12% in April 2001 ($17,500), about
15% in May 2003 ($14,000) and 9.6% in September 2005 ($22,000).

38. As noted above, the Authority had made successive
decisions deferring rent reviews for various batches of estates. The
appellant’s estate was a new estate in 1998 when rents were set for the
first time. Following the frequency limitation in the central provision,
rents could only be reviewed in 2001. In late October 2001, the
Authority decided to defer rent review for certain estates, including the
appellant’s estate, from 1 December 2001 to 1 December 2002. And in
late October 2002, it decided to defer further rent review for these estates
until 1 December 2003.

Judicial review proceedings

39. In October 2002, leave was granted to the appellant to apply
for judicial review of the Authority’s decisions. In essence, she
challenged the Authority’s decisions to freeze rents of public housing
estates, including her estate, at a level such that the MRIR exceeds 10%.
She succeeded before the Judge (Chung J). Ho Choi Wan v Hong Kong
Housing Authority [2003] 2 HKLRD 819 (11 July 2003). On 12 August
2003, the Judge handed down a decision on relief. For a digest, see [2003]
3 HKLRD J2. He ordered the Authority to forthwith review and
determine the variation of rents of the class (or batch) of public housing
units to which the appellant’s unit is part according to the true meaning

and effect of the central provision.

40. On 26 August 2003, upon the Authority’s undertaking to
review and determine the variation of rents as ordered whilst the appeal is

underway, the Judge stayed the execution of his order in so far as its
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implementation requires the Authority to have the variation of rents so

determined taking effect ahead of the conclusion of its appeal.

41. The Court of Appeal (Ma CJHC, Stock and Yeung JJA)
allowed the Authority’s appeal and quashed the Judge’s orders. Lam Kin
Sum v Hong Kong Housing Authority [2005] 3 HKLRD 456
(22 November 2004). Lam had applied for similar reliefs as the appellant.
Both the Judge and the Court of Appeal’s judgment dealt with both cases
together. Lam however has not pursued the matter further. With the

Court of Appeal’s leave, the appellant appeals to this Court.

The issues

42. On the basis that “determination of variation of rent” in the
central provision includes rent decreases, three issues arise for
consideration.

(1) Whether the Authority’s decisions to defer rent reviews for
various estates, including the appellant’s estate, amounted to
determinations of variation of rent within the central
provision (“the 1st issue™).

(2) Whether the Authority is under a statutory duty to review
rents and to revise them so as to ensure that the 10% MRIR

Is not exceeded. (“the 2nd issue”).

(3) Whether the appellant has a legitimate expectation that the
Authority would review rents and revise them at three yearly
intervals so as to ensure that the 10% MRIR is not exceeded
(“the 3rd issue™).
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The 1st issue

43. Mr Chan SC for the appellant submits that the Authority’s
decision in October 2001 and also its decision in October 2002 for
various estates, including her estate, to defer rent reviews constituted a
“determination of variation of rent” within the central provision. If this is
right, as any determination within that provision must comply with the
10% MRIR limitation, then each decision should have decreased rents for

the estates in question in order to bring the MRIR down to 10%.

44, The Authority’s decision in October 2001 and that made in
October 2002 to defer rent reviews were decisions to freeze rents. In
other words, on each occasion, the Authority decided not to make any
change to the rents, that is, not to vary rents. Each decision was no doubt
a “determination”. But it plainly was not “a determination of variation of
rent” within the central provision. “A determination of variation of rent”
means a decision to vary rents. It does not include a decision of no
variation of rent. “Variation of rent” must involve some change to the
rent and a decision not to make any change simply cannot be a
determination of “variation of rent”. Further, in the central provision, a
determination of variation is something which ‘takes effect’ on a date
which is subject to the frequency limitation. A decision to leave rents

unchanged does not involve a date when that decision “takes effect”.

45, Alternatively, the appellant argues that where the MRIR
exceeds 10%, and rents must therefore be reduced if “a determination of
variation of rent” were made, a decision to freeze rents would amount to a
determination to increase rents and hence a determination of variation of
rents. This argument must be rejected. As a matter of language and

common sense, a decision not to vary rents plainly cannot amount to a
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decision to increase rents. And it cannot be transformed into such a
decision on the ground that if a decision to change rents were to be made,
the change would in the circumstances have to be a reduction in order to
bring the MRIR down to 10%.

The 2nd issue

46. Mr Dykes SC for the appellant submits that the Authority is
under a statutory duty to review and vary rents to a level that accords with
the 10% MRIR. In other words, the Authority has a duty to ensure that
the 10% MRIR is not exceeded. It is maintained that this is an incidental
duty arising out of the Authority’s power to let land in an estate under
s. 16(1)(a) read in the context of its object of providing affordable
housing in s. 4(1). Alternatively, it is argued that if the Authority only
has the power but not the duty to review and vary rents, then that power
could only be properly exercised in one way, that is, to ensure compliance
with the 10% MRIR. The exercise of the power in any other way would

thwart the policy of the statute and would be improper.

47. It is not suggested by the appellant that the duty contended
for is an express duty imposed by the statute. Plainly, it is not. Can the
duty be implied? The relevant statutory provisions do not provide any
basis for such implication and the duty contended for must be rejected.
Section 16(1)(a), which is relied on, confers the power to let. Read in the
context of the object laid down in s. 4(1), this power must be exercised by
the Authority in a manner which is consistent with the provision of
affordable housing. These provisions were on the statute book prior to
the enactment of the central provision. Neither s. 4(1) nor s. 16(1)(a)
refer to, let alone define, what amounts to affordable housing. Under

these provisions, the question of affordability is a matter for the judgment
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of the Authority. The central provision in s. 16(1A) enacted in 1997 does
not take the matter further. The 10% MRIR limitation provided for
therein does not purport to be a statutory definition of affordability. It is
introduced as a limitation which must be adhered to by the Authority for

any determination of variation of rent if one is made.

48. The appellant’s alternative argument of a power to review
and revise rents that could only be exercised to ensure compliance with
the 10% MRIR must also be rejected. In substance, it is another way of
formulating the appellant’s argument based on the existence of a duty.
The essential question remains whether the legislative intent is that, as a
matter of policy, the MRIR ratio is a statutory definition of affordability
which the Authority must ensure is not exceeded. For the reasons
discussed above in rejecting the duty contended for, no such intent can be

attributed to the Legislature.

49, It must, however, be noted that the Authority is under a duty
to keep rents under review and to consider from time to time whether to
revise rents in accordance with its object of the provision of affordable
housing. But it must be remembered that both existing tenants as well as
those on the waiting list have to be provided with affordable housing. In
discharging this duty, it is proper for the Authority to take into account a
range of factors, including the assistance provided to tenants under its
Rent Assistant Scheme, the number of public households in receipt of
CSSA, the number of people on the waiting list and the waiting time, the
impact of any determination of variation of rent which, if made, must
comply with the frequency limitation and the 10% MRIR limitation, its
financial position and its duty to pursue the policy prescribed in s. 4(4) of

balancing its books. Mr Pannick accepts that this duty rests on the
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Authority and that it is susceptible to judicial review for its discharge.
But as he rightly pointed out, it has not been suggested that the Authority
IS in breach of this duty. Indeed, it is evident from its various decisions
waiving increases and deferring rent reviews after March 1998 that the

Authority has performed this duty.

The 3rd issue

50. Mr Chan SC for the appellant relies on the doctrine of
legitimate expectation. It is submitted that she has a legitimate
expectation that the Authority would review and revise rents at three
yearly intervals so as to ensure that the 10% MRIR is not exceeded. This
submission must be considered in the context of the conclusions on
statutory interpretation already reached in this judgment on the 1st and

2nd issues.

51. The doctrine of legitimate expectation was considered by
this Court in Ng Siu Tung v Director of Immigration (2002) 5 HKCFAR 1
at paras. 87 to 99. It is of course essential for the appellant to establish as
a matter of fact the legitimate expectation contended for. Generally
speaking, a legitimate expectation arises as a result of a promise,
representation, practice or policy made, adopted or announced by or on

behalf of government or a public authority. Ng Siu Tung at para. 92.

52. The principal matter relied on by the appellant as giving rise
to her legitimate expectation was that for over 20 years, prior to the
enactment of the central provision in 1997, the Authority had adopted the
practice of reviewing and revising rent at regular intervals (namely, once
every two years) with a view to keeping housing affordable. It is

submitted that this practice gave rise to a legitimate expectation that after
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the central provision came into force, the Authority would continue to
review and revise rents at three yearly intervals in accordance with the
10% MRIR, which the appellant argues is a statutory definition of
affordability.

53. As has been held, the 10% MRIR is not a statutory definition
of affordability. The practice over the years before 1997 cannot give rise
to the legitimate expectation contended for and the appellant’s
submission must be rejected for two reasons. First, the regular rent
reviews and revisions before 1997 were made in quite a different
statutory setting. In that setting, the Authority’s power was not statutorily
circumscribed. With the central provision, the position is fundamentally
different. As has been discussed, once the Authority makes any
determination of variation of rent, such determination must comply with
the frequency limitation and the 10% MRIR limitation. The previous
practice of rent review and revision developed in the absence of these
statutory limitations cannot give rise to any legitimate expectation that
such practice would continue in the new statutory setting when any rent

revision would now have to comply with the newly introduced limitations.

54, Secondly, the regular rent reviews and revisions before 1997
took place in the context of inflationary times and resulted consistently in
rent increases. Even if the statutory setting had remained the same which
of course is not the case, the previous practice of reviews and increases
developed in inflationary times may give rise to a legitimate expectation
that it would be followed in continuing inflationary times. But it could
not form a viable basis for an expectation that it would be followed in the

fundamentally different economic circumstances of deflationary times.
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55. For completeness, it should be noted that the conduct of the
Authority between March 1998 when the central provision was brought
into force and in October 2002 when the present judicial review
proceedings were commenced provides no support for the legitimate
expectation contended for. In the deflationary times which then prevailed,
the pre-1997 practice was not followed after March 1998. Between July
1998 and January 1999, the Authority decided to increase rents in
accordance with the central provision but froze such increases.
Subsequently, it decided to continue to freeze rents by extending the

waivers of increases and deferring rent reviews.

56. Having regard to conclusions reached on the 1st, 2nd and 3rd

issues, the appeal must be dismissed.

Increases only?

57. As has been stated (see para.14), this judgment has
proceeded on the basis that “determination of variation of rent” in the
central provision includes rent decreases. In the course of his argument,
Mr Pannick advanced the submission that this phrase properly interpreted
covers only rent increases. | have read the judgment of Lord Millett
upholding this submission and | agree with it. The appeal must also be

dismissed on this ground.

Orders
58. Accordingly, the appeal must be dismissed both (i) on the
grounds of the conclusions reached on the 1st, 2nd and 3rd issues in this

judgment and (ii) on the ground dealt with in Lord Millett’s judgment.
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59. | would make an order nisi for costs in favour of the
Authority. Any party seeking a different order should submit written
submissions within 14 days and the Registrar may give such further
directions as may be appropriate on further submissions. There shall be
an order that the appellant’s costs be taxed in accordance with the Legal

Aid Regulations.

Mr Justice Bokhary PJ:

60. Affordable housing is what this case is about. So the case is
vitally important to a great many people. In 1973 the Hong Kong
Housing Authority (“the Authority”) came into being. It was created by
the Housing Ordinance, Cap. 283, which became law in that year. Then,
as now, many households could not afford private sector housing. The
Authority was created to provide such households with affordable
housing i.e. adequate housing at affordable rent. Providing affordable
housing is the Authority’s core function. We said that in the Link Reit
case (Lo Siu Lan v. Hong Kong Housing Authority [2005] 3 HKLRD 257).
As it happens, that case was not about the Authority’s core function. But

this case is. So the two cases are fundamentally different in nature.

Duty to provide affordable housing

61. Today nearly a third of the population lives in public
housing i.e. in the Authority’s estates at subsidized rent. Many others are
in the queue. What they are queuing up for is affordable housing. So
defending that concept is in their interests, too. Section 4(1) of the
Housing Ordinance provides that “[tlhe Authority shall exercise its
powers and discharge its duties under this Ordinance so as to secure the
provision of housing ... for such kinds or classes of persons as the

Authority may, subject to the approval of the Chief Executive,
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determine.”  Although not as often as in daily life, even the law
sometimes forbears to state the obvious. Here is an instance of that. The
statute does not state in terms that it means housing for persons who
cannot afford private sector housing. But what else can it sensibly mean?
| see that meaning as a necessary implication of the statute’s provisions
purposively read as a whole and in context. My reasons for taking this

view are as follows.

62. In its printed case the Authority cites — but is not assisted
by — the Privy Council’s acceptance in Matadeen v. Pointu [1999] 1 AC
98 at p.108 F-G of the South African Constitutional Court’s statement in
State v. Zuma [1995] 1 LRC 145 at p.156d that “[i]f the language used by
the lawgiver is ignored in favour of a general resort to ‘values’ the result
IS not interpretation but divination”. Under the Housing Ordinance
affordable housing is infinitely more than a mere value of general resort.
Providing affordable housing is obviously the Authority’s raison d’étre.
Governance under the rule of law is a matter of enforceable duty, not
mere grace and favour. And the statute would be bereft of sense and

reason if it did not oblige the Authority to provide affordable housing.

63. For the disposal of the present appeal, the foregoing is
probably all that it is strictly necessary to say about “values”. But for
wider purposes, it is as well to take the precaution of saying at least a
little more on that topic. Zuma’s case concerned legislation which
rebuttably presumed the voluntariness of any confession made to a
magistrate and reduced to writing. That legislation was declared
unconstitutional. When the statement about “divination” is read in
context, one sees that it does not deny the relevance of the values

underlying the instrument to be interpreted. At p.156b it is said that even
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though the task is one of interpretation, the courts “must always be
conscious of the values underlying the Constitution”. And in a crucial
passage at p.163 e-f the following points are made. The “common law
rule on the burden of proof is inherent in the rights specifically
mentioned” in the relevant provision of the constitution. And “this
interpretation promotes the values which underlie an open and democratic
society and is entirely consistent with the language of” that provision.
(All foregoing emphasis supplied.) Values cannot replace text but can
shed light on it.

64. | now return to the Housing Ordinance. To avoid being
undeservedly credited (or debited) with originality, | should disclose this.
In speaking of the sense and reason of the statute, | have in mind the note
which Edmund Plowden famously added to his report of the Court of
Common Pleas’ decision in Eyston v. Studd (1574) 2 Plowden 459; 75
ER 688. He wrote (at p.465; p.695) that “it is not the words of the law,
but the internal sense of it that makes the law, [which] consists of two
parts, viz. of body and soul, the letter of the law is the body of the law,
and the sense and reason of the law is the soul of the law”. The imagery
is of another age, but accords with the modern view of the law as a
rational problem-solver. It also accords with the concept of giving a
statute the construction that best furthers its policy. A repressive or mean
spirited law can be called soulless. But the Housing Ordinance is not a
law of that dreadful or dismal nature. In my view, providing affordable

housing is the Authority’s duty and, indeed, its paramount duty.
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65. | should indicate that | have formed that view even without
taking the International Covenant on Economic, Social and Cultural
Rights (“the ICESCR”) into account. Having so indicated, | wish to
guard against being thought to have decided that the ICESCR is irrelevant

in a context such as this one. Let me explain.

66. Provided that one does not forget their interrelationship, it
can sometimes be helpful to think in terms of two broad categories of
human rights. One category consists of traditional human rights: being
the civil and political ones. The other category consists of the more
recently recognised human rights: being those of an economic, social or
cultural nature.  Among these is the right to adequate housing.
Internationally the ICESCR is the most significant source or reflection of

economic, social and cultural rights. Article 11(1) thereof provides:

“The States Parties to the present Covenant recognize the right of everyone
to an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to the continuous improvement of
living conditions. The States Parties will take appropriate steps to ensure the
realization of this right, recognizing to this effect the essential importance of
international co-operation based on free consent.” (Emphasis supplied.)

The right to adequate housing is described in 14 Halsbury’s Laws of
Hong Kong (2001) at p.551, para. 210.269 as a “human right ... of central

importance for the enjoyment of all economic, social and cultural rights”.

67. Our constitution the Basic Law speaks of the ICESCR in the
same breath as it does of the International Covenant on Civil and Political
Rights (“the ICCPR™). Article 39 of the Basic Law provides that “[t]he
provisions of [the ICCPR, the ICESCR], and international labour
conventions as applied to Hong Kong shall remain in force and shall be
implemented through the laws” of Hong Kong. | am not saying that

economic, social and cultural rights enjoy precisely the same status as



- 28 -

civil and political rights under our constitutional arrangements. For one
thing, civil and political rights are contained in the Hong Kong Bill of
Rights which embodies the ICCPR’s application to Hong Kong while
economic, social and cultural rights are not contained in any such
instrument. And then there are the differences thus noted in International
Human Rights in Context (eds Steiner & Alston), 2" ed. (2000) at p.246:

“There are many differences between the two major Covenants, including
terminology. For example, the ICCPR contains terms such as ‘everyone has
the right to...”, or ‘no one shall be...’, whereas the ICESCR usually employs
the formula *States Parties recognize the right of everyone to ...”. Two major
differences should be noted, both appearing in the key provision of Article
2(1). First, the obligation of states parties stated in that provision is
recognized to be subject to the availability of resources (‘to the maximum of
its available resources’). And second, the obligation is one of progressive
realization (‘with a view to achieving progressively’).”

68. In his ever-helpful book, Hong Kong’s New Constitutional
Order, 2" ed. (1999), Prof. Yash Ghai draws attention (at p.411, footnote
11) to the United Nations Committee on Economic, Social and Cultural
Rights’ 7 December 1994 report on Hong Kong. There the Committee
expressed its regret that the ICESCR had not been incorporated into Hong
Kong domestic law. Hong Kong may not have legislated for economic,
social and cultural rights in their entirety. But as far as housing is
concerned, we have the Housing Ordinance. The context in which a
statute is to be construed means (as Viscount Simonds said in Attorney
General v. Prince Ernest Augustus of Hanover [1957] AC 436 at p.461)
its context in the “widest sense”. If it were necessary to do so in order to
establish that the Authority is duty-bound to provide affordable housing,
it might well be possible to pray the ICESCR powerfully in aid of
construing the Housing Ordinance to impose that duty. As it happens,
however, | have arrived at that construction even without taking the
ICESCR into account.
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How housing is kept affordable: median rent to income ratio

69. How is housing to be kept affordable? In the mid-1980s the
Authority began to do that by reference to a median rent to income ratio.
Underlying that method is the straightforward idea that, leaving aside any
capital, your income dictates what you can afford. The method is
statistical, and works like this. From data collected through the Census
and Statistics Department’s territory-wide quarterly General Household
Survey, the Authority extracts the rent to income ratio of a sample of
households in its estates. And it then takes the ratio in the middle of the
spectrum provided by those samples. That ratio is the median rent to
income ratio. It is expressed in terms of a percentage, being the
percentage of income that is spent on rent. Across the spectrum, rent
increases if the percentage is raised and decreases if the percentage is

lowered.

70. For the “median rent income ratio” method to achieve the
Housing Ordinance’s object, it is necessary that the ratio be one that

brings about affordable housing as envisaged by the statute.

Ratio capped by statute at 10%

71. For over 20 years leading up to the economic downturn
which began in the autumn of 1997, public housing rent was reviewed
every two years. And each of those reviews resulted in a rent increase.
13 March 1998 saw the commencement of the Housing (Amendment)
Ordinance 1997 which had been passed on 29 June 1997. This
amendment Ordinance added a subsection (1A) to s.16 of the principal

Ordinance.
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72. The Authority’s power to determine public housing rent
from time to time is — and has always been — contained in s.16(1)(a).
Thereunder the Authority is empowered to “let to any person, for any
period, any land in an estate, subject to the payment of such premium,
rent or other consideration as [it] may determine”. Subsection (1A)

provides:

“(a)  Any determination of variation of rent [after 13 March 1998] by the
Authority under subsection (1)(a) in respect of any class (whether
determined by the nature of the land or status of the lessee) of land in
an estate for residential purposes shall only take effect at least 3
years from the date on which any immediately preceding
determination in respect of the same such class of land came into
effect.

(b) The rent determined under paragraph (a) in respect of any such class
of land shall be of such amount that the median rent to income ratio
in respect of all classes of land in all estates let for residential
purposes, as determined by the Authority, shall not exceed 10%.”

73. So, by virtue of s. 16(1A)(b), the “median rent to income
ratio” method, which had been used administratively since the mid-1980s,
acquired a statutory status on 13 March 1998. At the same time the way
in which the median rent to income ratio is determined also became
statutory. That resulted from the addition of subsections (1D) and (1E) to
s. 16. Those subsections were added by another amendment Ordinance,
namely the Housing (Amendment) Ordinance 1998 which was passed on
5 March 1998 and commenced on the 13" of that month. They read:

“(1D) For the purposes of subsection (1A)(b), the median rent to income
ratio (“the ratio”) shall be determined in accordance with a procedure
established by the Authority and, without prejudice to the generality
of the foregoing, the Authority may establish a procedure involving
sampling to determine the incomes to be used for the purpose of
calculating the ratio.

(1E) A certificate purporting to be signed by the Director of Housing
stating what the median rent to income ratio (as determined in
accordance with the procedure established by the Authority) is on a
specified date, is conclusive proof of the fact stated therein and shall
be admitted in evidence in any proceedings before a court without
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further proof and shall be presumed, until the contrary is proven, to
have been signed by the Director of Housing.”

74, The capping of the median rent to income ratio for all public
housing at 10% is helpful to public housing residents. For that
percentage can be contrasted with the 15% adopted by the Authority in
1986 for newly built public housing units with a space allocation of over
5.5 but under 7 sg. m. per person. And it can be even more strongly
contrasted with the 18.5% adopted by the Authority in 1991 for more

spacious units.

75. Limiting the frequency of variations of rent helps public
housing residents in inflationary times of rising income when the
variations would naturally be increases. And it was in such times that the
legislation imposing such limitation was passed. But by the time the
limitation came into effect, we were in deflationary times of falling
income. Where income has fallen since their last rent review, public
housing residents would naturally be eager for a fresh rent review. For
upon an application of the same median rent to income ratio as the last
time, the fresh review would result in a rent reduction. And if a lower
ratio were applied, then of course rent would go down even further. Does
s.16(1A)(a) limit the frequency of rent reductions? | will give my answer

later on in this judgment.

10% cap exceeded

76. Various measures have been implemented to help public
housing residents to cope with their financial difficulties in the economic
downturn of autumn 1997 onwards. These measures include waivers of
rent increase, the Comprehensive Social Security Assistance Scheme, the

Rent Assistance Scheme and giving public housing residents the choice
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of moving into cheaper units. But there has been no reduction of public
housing rent since s.16(1A) came into effect on 13 March 1998. That

absence of rent reduction is what has led to this litigation.

77. The litigation began as judicial review proceedings
commenced in October 2002. They were brought against the Authority
by one of its tenants Madam Ho Choi Wan, an elderly widow subsisting
on Old Age Allowance and what she occasionally receives from one of
her sons. Her ultimate objective was — and is — a rent reduction. She
sought — and seeks — to achieve that objective by compelling the
Authority to conduct a rent review. For at the time when she commenced
proceedings, the median rent to income ratio exceeded the 10% cap set by
s.16(1A)(b). Our latest information takes us to the first quarter of 2005.

The median rent to income ratio for that quarter stood at 14.6%.

78. What if a decision had been made in October 2002 to reduce
rent so as to lower the median rent to income ratio to 10%? The
Authority says that it would in consequence have suffered an annual loss
of rent of $1.52 billion. What the Authority sees as a loss of rent to it
would, | expect, be seen by public housing residents as a saving of rent
for them. The Chief Judge of the High Court was plainly right when he
spoke to the effect, as he did in the Court of Appeal, that hardship to one
side or the other cannot deter the courts from deciding the case as the law

requires.

In the courts below
79. Madam Ho succeeded before Chung J in the High Court.
The judge found that the 10% cap had been exceeded. He held, as a

matter of the true construction of the Housing Ordinance, that the
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Authority was duty-bound to review rent every three years and to reduce
rent so as to bring it within that cap. And he also held that Madam Ho
had a legitimate expectation of the rent review and rent reduction which
she sought. By an order of mandamus, he ordered the Authority
forthwith to “review and determine the variation of rents of the class (or
batch) of public housing units to which [Madam Ho’s] public housing
unit is part, according to the true meaning and effect of” s.16(1A). He
awarded Madam Ho costs (to be taxed if not agreed) against the

Authority, and ordered legal aid taxation of her own costs.

80. The Court of Appeal (Ma CJHC and Stock and Yeung JJIA)
held that the Authority did not have those duties. And they held that
Madam Ho did not have that legitimate expectation. Accordingly they
concluded that she was not entitled to any relief. So they allowed the
Authority’s appeal with costs (to be taxed if not agreed) before them and
at first instance, ordering legal aid taxation of Madam Ho’s own costs.
They also expressed the view that, in any event, the order made by the
judge was too wide in that it required action by the Authority in respect of
persons other than Madam Ho (and the other judicial review applicant

who was before the Court of Appeal but is not before us).

81. By leave to appeal granted by the Court of Appeal,

Madam Ho now appeals to this Court.

Madam Ho’s main points
82. Madam Ho’s main points, as set out in her printed case and
developed by Mr Philip Dykes SC and Prof. Johannes Chan SC on her

behalf, are as follows:



(b)

(©)

(d)

(€)
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A duty to review rent periodically so as to make sure that it
Is — and continues to be — affordable arises under
s.16(1)(a). It arises because of the governing duty under
s.4(1) requiring the Authority to exercise all powers under
the Housing Ordinance to secure the provision of housing to
eligible persons. That duty predates the amendments to s.16.
Those amendments do not affect that primary duty.

When rent is reviewed the Authority need not make a
‘determination of variation of rent’ under s.16(1)(a), but it
must do so if the rent review shows that the statutory
indicator of affordability in s.16(IA)(b) would be breached
by the Authority continuing to exercise its statutory power to
let out residential housing at the prevailing rent levels.

The new s.16(1A) simply includes a statutory indicator of
affordability, and provides for the consequences of a rent
review involving a ‘determination of variation of rent’ under
s. 16(1)(a).

The Authority’s actions in deferring rent reviews in the face
of facts that show that the statutory indicator of affordability
has been breached amount to non-compliance with its
overriding duty to secure the provision of affordable housing
to residential tenants.

Madam Ho has a legitimate expectation, induced by the long
and consistent practice of the Authority over 20 years and by
numerous representations by it, that it would carry out
periodic reviews of rent and adjust the rent if circumstances

warranted it.
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The Authority’s main points

83.

The Authority’s main points, as set out in its printed case

and developed by Mr David Pannick QC on its behalf, are as follows:

(a)

(b)

(©)

(d)

Analysis
84.

The Housing Ordinance does not impose a duty on the
Authority to ensure that rents do not exceed a median rent to
income ratio of 10%. Madam Ho is inviting the Court to
rewrite the statute to impose such a duty.

Neither s.16(1)(a) nor s.4(1) (on which Madam Ho relies)
imposes any duty on the Authority to adopt a particular
method of assessing rent, a particular timetable for assessing
rent or a particular median rent to income ratio figure (in
respect of all lands in all estates let for residential purposes
at all times) which must not be exceeded. On the contrary,
and as one would expect, those statutory provisions leave
such matters to the judgment of the Authority, subject to
judicial review on traditional principles of perversity, taking
account of relevant factors and acting for a proper purpose.
Section 16(1A) imposes specific and limited duties on the
Authority which do not assist Madam Ho in the
circumstances of this case.

Madam Ho has no relevant legitimate expectation in this

context.

Having analysed the arguments and counter-arguments, for

which | thank counsel on both sides, | would state my reasons and

conclusion in the following way.
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85. | can see that the Authority’s position is not an easy one.
Section 4(4) provides that the Authority’s “policy ... shall be directed to
ensuring that the revenue accruing to it from its estates shall be sufficient
to meet its recurrent expenditure on its estates”. In response to a question
by me in the course of the argument, Mr Pannick very properly accepted
that a duty to direct one’s policy to ensuring something is not the same as
a duty to ensure it. Moreover the Authority was, after all, not brought
into being for the purpose of balancing its books. It was brought into
being for the purpose of providing affordable housing to households that

cannot afford private sector housing.

86. Item (d) of para. 34(7) of the Authority’s printed case says:

“The duties for which [Madam Ho] contends would inevitably have made it
difficult for the Authority to obtain sufficient revenue to meet recurrent
expenditure and so satisfy [s.4(4)] without further injection of funds from
the Government. Other Hong Kong residents would be paying for those
benefits.”

| am not persuaded by that point. Quite apart from anything else, | note

that item (f) of the same sub-paragraph says:

“There are other relief measures to assist public housing tenants who need
assistance: rent-increase waivers, the Comprehensive Social Security
Assistance Scheme, the Rent Assistance Scheme, and the option of moving
to a cheaper unit.”

Those relief measures, too, would in the same sense be paid for by other
Hong Kong residents. And so would any other government measures
implemented to assist households that need extra assistance because

public housing rent has risen above the 10% cap.

87. Dissenting in Royal College of Nursing of the United
Kingdom v. Department of Health and Social Security[1981] AC 800,
Lord Wilberforce said this (at p.822 B-E):
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In interpreting an Act of Parliament it is proper, and indeed necessary,
to have regard to the state of affairs existing, and known by Parliament to be
existing, at the time. It is a fair presumption that Parliament's policy or
intention is directed to that state of affairs. Leaving aside cases of omission
by inadvertence, this being not such a case, when a new state of affairs, or a
fresh set of facts bearing on policy, comes into existence, the courts have to
consider whether they fall within the parliamentary intention. They may be
held to do so, if they fall within the same genus of facts as those to which the
expressed policy has been formulated. They may also be held to do so if
there can be detected a clear purpose in the legislation which can only be
fulfilled if the extension is made. How liberally these principles may be
applied must depend upon the nature of the enactment, and the strictness or
otherwise of the words in which it has been expressed. The courts should be
less willing to extend expressed meanings if it is clear that the Act in
guestion was designed to be restrictive or circumscribed in its operation
rather than liberal or permissive. They will be much less willing to do so
where the subject matter is different in kind or dimension from that for
which the legislation was passed. In any event there is one course which the
courts cannot take, under the law of this country; they cannot fill gaps; they
cannot by asking the question "What would Parliament have done in this
current case—not being one in contemplation—if the facts had been before
it?" attempt themselves to supply the answer, if the answer is not to be found
in the terms of the Act itself."

Persuasive from the start, that statement has been rendered even more so
by the House of Lords’ acceptance of it in R (Quintavalle) v. Secretary of
State for Health [2003] 2 AC 687. I, too, respectfully accept Lord
Wilberforce’s statement. So | turn to the use which the Authority seeks

to make of it.

88. The Authority says that Madam Ho’s case involves
attributing to the legislature an intention to impose an implied duty by
reference to economic circumstances which were not envisaged at the
time of enacting the amendments concerned. In my view, Madam Ho’s
case does not involve doing that. Whatever the economic trend, it is for
the Authority to determine rent in its estates. Times naturally tend to
change. So in order to carry out — and keep on carrying out — its core
function of providing affordable housing, the Authority must of course

make such determinations of rent from time to time.
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89. This brings me to a point which I raised in the course of the
argument. It involves the difference between paragraphs (a) and (b) of
s.16(1A). The limitation which paragraph (a) places on the frequency of
variations of rent is obviously meant to help public housing residents in
times of rising income. For in such times any variation would naturally
be an increase. It is true that on a literal reading paragraph (a) would
limit the frequency of any variation, whether by way of reduction or by
way of increase. But as Judge Learned Hand said when giving the
judgment of the United States Court of Appeals in Cabell v. Markham
148 F.2d 737 (1945) at p.739: “Courts have not stood helpless in such
situations; the decisions are legion in which they have refused to be
bound by the letter, when it frustrates the patent purpose of the whole
statute.” So paragraph (a) should not be read to inhibit rent reductions in
times of falling income. | hold that s.16(1A)(a) does not in any way limit
the frequency of rent reductions. The Authority can — and should —
reduce rent as frequently as practicable to carry out its duty to provide

affordable housing.

90. Just as fidelity to the statute’s purpose dictates confining
paragraph (a) to times of rising income, so does it dictate leaving
paragraph (b) to operate at all times. Falling income does not make it
easier to pay rent. And the 10% cap set by paragraph (b) serves the
policy of affordable housing whether income is rising, stable or falling.
Therein lies the crucial difference between paragraphs (a) and (b). Both
serve the policy of affordable housing, but in very different ways.
Paragraph (a) does so by protecting housing residents against excessively
frequent rent increases in times of rising income. And paragraph (b) does

so by capping the median rent to income ratio at 10% at all times.
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91. Just because part of a statute is directed to giving protection
during one economic trend, it does not mean that the entire statute is
predicated on the premise that that trend will last forever. There is no
policy reason for tying paragraph (b) to paragraph (a) in such a way that
confining the operation of paragraph (a) to increases means so confining
paragraph (b)’s operation too. Nor is there any linguistic reason for such
a course. It is true that paragraph (b) speaks of “[t]he rent determined
under paragraph (a)”. But when one looks at paragraph (a) itself, one
sees that it speaks of “[a]ny determination of rent ... under subsection
(1)(@)”. And the power under s.16(1)(a) is not confined to increasing rent.

It extends also to decreasing rent.

92. Respectfully adopting Lord Wilberforce’s use of the word
“genus” in the Royal College of Nursing case, | would put it like this.
The 10% cap operates to limit the extent of any increase of public
housing rent during inflation. And it also operates to require an
appropriate decrease of public housing rent during deflation. Either way
it serves the policy of affordable housing. So inflation and deflation are

within the same genus as far as the 10% cap is concerned.

93. The Authority draws attention to s. 17 of the Housing
Ordinance. Under this section the Authority “may remit, in whole or in
part and for such period as it thinks fit, the payment of any rent, premium
or other consideration payable under any lease.” Rent remission is one
measure by which the government is able, at its discretion, to ease the
burden of public housing residents. There are, as we have seen, various
discretionary measures by which that can be done. What must always be
remembered is that they are discretionary. That makes them crucially

different from the protection given to public housing residents by the
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legislature when it capped the median rent to income ratio at 10%. For

such protection is as of right.

94, Discretionary relief measures have their proper role. But
they do not supplant the protection due to people as of right. And the
courts must guard against treating discretion as if it supplanted rights.
Having a right rather than being dependent upon how someone else
exercises a discretion naturally makes you more autonomous and secure.
This is especially so where very important matters are concerned. And |
would be surprised to hear it said that the affordability of the roof over

your head is not very important indeed.

95. | have already said — and given my reasons for saying —
that providing affordable housing is the Authority’s duty and, indeed, its
paramount duty. As to how housing is to be kept affordable, | have
already explained that it is done by determining rent in accordance with
the median rent to income ratio. That ratio, as | have already pointed out,
has been capped by statute at 10%. So it is not a matter of affordability
being left to the Authority’s opinion subject only to judicial review on
traditional principles. In short, the legislature has spoken: affordable
housing is to be provided and affordable housing means public housing
rent not exceeding a median rent to income ratio cap of 10%. But public

housing rent has, as | have already noted, long risen well above that cap.

96. In order to comply with its statutory duty to provide
affordable housing to households that cannot afford private sector
housing, the Authority must, in my judgment, reduce public housing rent
to the extent necessary for bringing the median rent to income ratio down

to a level that does not exceed the 10% cap. This case being in the nature
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of a test case, | reject the Authority’s complaint that the order of
mandamus made by the judge is too wide. In public law litigation of a
test nature the courts declare the law for it to be applied equally to all

persons affected by the law as so declared.

Conclusion

97. For the foregoing reasons, | would allow Madam Ho’s
appeal and declare that the Authority is duty-bound in law to reduce
public housing rent to the extent necessary for bringing the median rent to
income ratio down to a level that does not exceed the 10% cap. Although
that declaration should be enough, | would also restore the order of
mandamus made in Madam Ho’s favour by the judge. As to costs, I
would make an order nisi (to become absolute within 21 days) awarding
Madam Ho costs (to be taxed if not agreed) here and in the courts below,

and would of course order legal aid taxation of her own costs.

Mr Justice Chan PJ:
98. | agree with the judgment of the Chief Justice and the
judgment of Lord Millett NPJ. For the separate reasons given by them, |

too would dismiss the appeal.

99. | would only add that in my view, the problems discussed in
this appeal illustrate the desirability of having a long term and
comprehensive review of the whole public housing policy, including the
MRIR methodology and its ceiling now fixed at 10% which has been
criticized by some as arbitrary. After all, public housing affects not only
30% of our population, but also those anxiously waiting in the long queue

and a lot more families who cannot afford private housing.
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Mr Justice Ribeiro PJ:

100. | have had the benefit of reading in draft the judgments of
the Chief Justice and of Lord Millett NPJ. 1 respectfully agree that for the
separate reasons contained in each of those judgments, the appeal must be

dismissed.

Lord Millett NPJ:

101. In both courts below, and for most of the argument in this
court, it has been common ground that the words “variation of rent” in
s.16(1A)(a) of the Housing Ordinance, Cap. 283 (“the Ordinance”),
which  was introduced in1997, cover downwards variations
(i.e. reductions) in rent as well as upwards variations (i.e. increases) in
rent. | agree with Li CJ and for the reasons he gives that, even on this
basis, the appeal cannot succeed. But | would also decide this case on
another and logically anterior ground, namely that in this particular

context the words do not cover downwards variations in rent.

102. The word “variation” simply means change or alteration, and
is a word of the most general kind. It is not ambiguous, and in its literal
meaning includes change of any kind and in any direction, both upwards
and downwards. But words take their meaning from their context, and
the context may restrict the generality of the word to change of a
particular kind. | am satisfied that the word “variation” in s.16(1A)(a) of
the Ordinance means “upwards variation” only and that the words “any
determination of variation of rent” mean any decision to increase the rent

and do not extend to a decision to reduce it.
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103. The objects and core function of the Housing Authority,
derived from s.4(1) of the Ordinance, are to provide low-cost housing to
lower-income households. To enable it to perform this important social
function it must keep the cost of living and the means of lower-income
households under constant review; and must reserve the right to vary the
rents (upwards or downwards) from time to time in order to ensure that
they remain appropriate in the light of changes in the cost of living.
Section 16(1) gives the Housing Authority the necessary powers to grant
periodic tenancies or include suitable provisions in its tenancies to enable

it to vary the rents whenever this is appropriate.

104. Even before 1997, therefore the Housing Authority had a
duty both to keep the level of rents under constant review and to fix new
rents and increase or reduce existing rents having regard among other
things to changes in the cost of living and it had all the necessary powers
to enable it to do so. Save to the extent that its powers have been
curtailed by s.16(1A) the position remains unchanged today. The
consistent practice of the Housing Authority over many years was to
review the rents of comparable estates in batches and where appropriate
vary them every two years. For more than twenty years before 1997 the
cost of living and household incomes rose continuously, and every review

during this period led to an increase in rent.

105. This was the background against which s.16(1A) was
introduced into the Ordinance in 1997. Its operative provisions are
triggered by what is described as a “determination of variation of rent”.
This somewhat ungainly expression simply means a decision to vary the
rent. A decision not to vary the rent is obviously not a decision to vary it,

though it is a decision and so is amenable to judicial review. Moreover,
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there is no date from which a decision not to vary an existing rent can be
said to “take effect” as provided by s.16(1A)(a). While, therefore, the
Housing Authority’s decisions to defer its periodic review and variation
of rent are subject to judicial review, they were not “determinations of

variation of rent” within s.16(1A)(a).

106. The new s.16(1A) left the duties of the Housing Authority
unaffected but circumscribed its powers in two respects. (It is necessary
to bear in mind that the Section limited the powers of the Housing
Authority; it imposed no new duties and conferred no new powers. This
is why | am respectfully unable to accept the dissenting opinion of
Mr Justice Bokhary PJ.) Paragraph (a) dealt with the frequency with
which the Housing Authority might vary the rent of any particular class
of land. It provided that any determination of variation of rent in respect
of any class of land should only take effect “at least three years” from the
date on which the last determination in respect of the same class of land
came into effect. Paragraph (b) dealt with the amount of any variation. It
provided that “the rent determined under paragraph (a) in respect of any
such class of land” should not exceed an amount which would enable it to
comply with a particular statutory formula applicable to all classes of land

let for residential purposes by the Housing Authority.

107. The meaning of the expression “variation of rent” in s.16(1A)
depends on the legislative intent, and this sufficiently appears from a
consideration of the Section itself. Its purpose and effect is to limit both
the frequency with which (para.(a)) and the amount by which (para.(b))
the Housing Authority may vary the rent. In relation to potential
increases in rent in times of inflation, this makes good sense. The

Section protects tenants from rent increases which are too frequent or too
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great. Once the rent has been fixed or varied, paragraph (a) prevents the
Housing Authority from increasing it for at least three years. The
Housing Authority is not bound to increase the rent after the three years
have expired and may delay any increase indefinitely (“at least
three years”), but it may not impose a rent increase which takes effect
before the three years have expired. Paragraph (b) allows the Housing
Authority to increase the rent while maintaining it at an appropriate level
provided that the new rent does not exceed a level set by a statutory
formula. This has the effect of capping the amount of any increase which

might otherwise be justified by rising incomes.

108. In relation to potential reductions in rent in times of
deflation, however, s.16(1)(A)(a) makes no sense at all. Why should the
Housing Authority be forbidden to reduce a rent which has become
inappropriately high merely because less than three years have passed
since the rent was last fixed or varied? Tenants need to be protected from
too frequent increases in rent; but they do not need to be protected from
too frequent reductions in rent. A literal interpretation of the word
“variation” to cover downwards as well as upwards variations is to the
disadvantage of the tenants; it prevents the Housing Authority from

reducing rents when, absent s.16(1A)(a), it would do so.

1009. Paragraph (b) is not free-standing but has effect only when
the rent is determined under paragraph (a). Unless and until the Housing
Authority decides to vary an existing rent, it is without effect; and then it
operates to limit the powers of the Housing Authority. This also makes
no sense in relation to reductions in rent. The statutory formula does not
cap the level of rent which must be maintained at all times but merely

provides a level which the rent must not exceed after it has been varied.
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This limits the extent of any variation to a maximum in the case of an
increase in rent but imposes a minimum in the case of a reduction in rent.
Unless the reduction in the rent applicable to a particular estate or batch
of estates has the effect of bringing the median rent to income ratio in
respect of all the Housing Authority’s estates below the statutory ceiling,
it cannot be made at all. As Li CJ has explained, it may be necessary to
reduce the rent of a particular estate or batch of estates to an unjustifiably
low level, possibly to a nominal amount or even to zero, in order to
comply with the statutory formula; and even this may not be sufficient. It
cannot have been the intention of the legislature in these circumstances to
compel the Housing Authority to maintain the rent at an inappropriate
level. In this case also a literal interpretation of the word “variation” to
cover downwards as well as upwards variations is to the disadvantage of
the tenants; in a time of deflation it prevents the Housing Authority from
reducing rents of an estate or batch of estates to an appropriate level when,
absent s.16(1A)(b), it would do so.

110. In the present context, therefore, the appearance of
symmetry between upwards and downwards variations and between
inflation and deflation is illusory. Limiting the Housing Authority’s
powers to increase rents makes social sense and is in the tenants’ interests.
But placing constraints on its powers to reduce rents is contrary to the
tenants’ interests and makes no sense. It cannot have been the intention

of the legislature to do so.

111. In construing the language of a statute, it is the task of the
court to ascertain and give effect to the intention of the legislature. But

that does not mean that the Court must give a literal construction to every
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word or phrase in the statute. As Lord Bingham of Cornhill said in R
(Quintavalle) v. Secretary of State for Health [2003] 2 AC 687 at p.695

“The court’s task, within the permissible bounds of interpretation, is to give
effect to Parliament’s purpose.”

Whenever the legislature enacts or amends an Ordinance, its purpose is to
remedy a perceived mischief or defect in the pre-existing legislation. It is
to be presumed that it did not intend the statute to go wider in its
operation than is necessary to remedy the mischief or defect in question.
If it has inadvertently employed general words which, if given their
fullest effect, are wider than necessary, the court not only may but must
restrict them by construing them in a narrower sense which, while still
falling within the ordinary meaning of the words, gives effect to the

legislative intent but does not go beyond it, still less frustrate it.

112. There are many examples of this in the reported cases. It is
necessary to refer to only a few of them. In Re St. James’ Club (1852) 2
De G.M.&G. 383 the question was whether a members’ social club was
an “association” for the purpose of the winding-up provisions of the Joint
Stock Companies Acts. The club was plainly an association within the
ordinary meaning of the word; but Lord St. Leonards LC held that it was
not an association within the meaning of the word in the statute.
Although he felt unable to say what associations were within the Acts, he
declined to give the word its fullest application so as to include every

cricket club, archery society, charitable association or club of every kind.

113. In Re International Tin Council (C.A.) [1989] Ch 309, the
Court of Appeal affirmed my decision that an international organisation
was not an “association” within the meaning of the Companies Acts. At
p.329 Nourse LJ said:
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“.....the sole question is whether [the International Tin Council], an
international  organisation, is an ‘association” within section 665.
Mr. Morritt submitted that here we have an ordinary word in the English
language, with a plain and unambiguous meaning, which is apt to describe
[the International Tin Council] and to which effect must be given
accordingly. Referring to observations made in the House of Lords in
Inland Revenue Commissioners v. Collco Dealings Ltd. [1962] A.C. 1,
Millett J. convincingly disposed of that submission in these words [1987]
Ch. 419, 4504.g:

‘it is one thing to give effect to plain and unambiguous language in a
statute. It is quite another to insist that general words must invariably
be given their fullest meaning and applied to every object which falls
within their literal scope, regardless of the probable intentions of
Parliament.’

We entirely agree. Like most canons of statutory construction, it is only a
matter of common sense.”

114. In DPP v. McKeown [1997] 1 All ER 737 the question was
whether the result of a breathalyser test contained in a document
generated by a computer was admissible in evidence. In order for the
document to be admissible the prosecution had to show that any respect
in which the computer was not operating properly was not “such as to
affect the production of the document or the accuracy of its contents.”
There was an error in the computer’s time display, and accordingly the
document in question showed the wrong time. At p.743 Lord Hoffmann
said:

“ The question is therefore whether [the error in the time display] was
‘such as to affect the production of the document or the accuracy of its
contents.” If the words are read literally, it did. The document said that the
first test had occurred at 23.00 GMT when it was in fact 00.13 BST. ... The
inaccuracy of the time reading therefore affected the accuracy of a part of
the contents of the document.

In my view, however, the paragraph was not intended to be read in
such a literal fashion. ... What if there was a software fault which caused the
document to be printed in lower case when it was meant to be in upper case?
The fault has certainly affected the production of the document. But a rule
which excluded an otherwise accurate document on this ground would be
quite irrational.”
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After considering the object of the statutory rule, Lord Hoffmann, with
whom the rest of their Lordships agreed, concluded that a malfunction
was relevant only if it affected the way in which the computer processed,
stored or retrieved the information used to generate the statement
tendered in evidence. Other malfunctions did not matter. It followed that
the statutory definition must be read subject to the overall qualification
that the paragraph was referring only to those aspects of the document or
its contents which were material to the accuracy of the statement tendered

in evidence.

115. In Crook v. Edmondson [1966] 2 QB 81 it was held that, in a
statute relating solely to sexual offences, Parliament could not be
supposed to have used the words “for immoral purposes” in their general
sense as comprising all immoral or wrongful conduct. The immoral

purposes in question must be immoral in respect of some sexual activity.

116. In like manner, the legislature cannot be supposed to have
used the words “variation of rent”, in an amendment intended to protect
tenants from oppressive variations in rent, in their full sense so as to
curtail the powers of the Housing Authority to reduce rents as often and

by as little as might be appropriate.

117. As | said in Quintavalle (supra) at p.708, the Court cannot
give effect to the legislative intention if the text does not permit it. But
restricting the meaning of the word “variation” in s.16(1A)(a) of the
Ordinance to “upwards variation” does not distort the meaning of the
word or extend it to cover a situation not contemplated by the legislature.
Although this is sometimes possible, Lord Wilberforce drew attention to

the difficulties in doing so in Royal College of Nursing of the United
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Kingdom v. Department of Health and Social Security [1981] AC 800 at
p.822. Nor is it necessary to read the word in an unusual or secondary
sense. The word “variation” undoubtedly covers an increase in amount,
and while it would normally cover a reduction in amount also, the effect
of giving the word its fullest meaning would frustrate the object of the
legislature to give a degree of statutory protection to tenants. | think it is
a classic example of a case where the legislature has inadvertently used a
word which has a wider meaning than necessary to achieve its purpose. It
may have done so because it did not have the possibility of deflation in
mind. But it is not necessary to explore the reasons for its use of

inapposite language; it is enough that it has done so.

118. Having regard to the legislature’s purpose and the
consequences of including downwards variations, in my opinion s.16(1A)
restricts the frequency and amount of any increase in rent which the
Housing Authority may impose, but it does not prevent it from reducing

the rent as often and by as little as it may consider appropriate.

119. By removing all constraints on the Housing Authority’s
power to reduce rents in times of deflation, a decision on this ground will
afford tenants better and fuller protection than they would obtain by a

dismissal of the appeal simply on the grounds argued below.

120. I would dismiss the appeal on this ground also.
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Chief Justice Li:
121. The Court (with Mr Justice Bokhary PJ dissenting) dismisses
the appeal and makes the costs orders and directions set out in the

concluding paragraph of my judgment.
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